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1. ~PURPOSE

This circular establishes the policy of the Indian Health Service (IHS)

on the enployment of relatives. St also provides procedures for

bal ancing the requirenents of anti-nepotism statutes and regulations wth
those of Section 12 of the Indian Reorganization Actof 1934, Title 25
united States Code (U.S.C) 472, concerning preference in enployment to

| ndi an candi dat es.

2. COVERAGE

The provisions of this circular apply to all civil service enpl oyees
both in the conpetitive and the excepted service, and to Comni ssioned
Corps personnel when filling positionsin the IHS

3.  DEFINTIONS
For the purpose of this circular:

A "Relative" is father, nother, son, daughter, brother, sister, uncle,
aunt, first cousin, nephew, niece, husband, wife, father-in-Iaw,
mot her-in-law, son-in-law, daughter-in-law, brother-in-|aw,
sister-in-law, stepfather, stepnother, stepson, stepdaughter,
stepbrother, stepsister, half brother, or half sister.
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B. "Public Oficial or IHS official" is an officer, a menber of the
Public Health service Comm ssioned corps, an eanoYee, and any ot her
person, in whomis vested the authority by law rule, regulation, or

J delegation to appoint, enploy; 'promote, or advance individuals or to
recommend individuals for any such actions.

c. "Advocate" Is to reconmend either orally or in witing or refer one's
relative to an offical in the Department of Health 'and Human services
for appoi ntnent, enploynment, promotion or advancement.

D. Chain of Command" is the line of supervisory authority that runs from
the head of an agency to the imediate supervisor

E. Agency is Department of Health and Human Services.

F. Organizational unit is that part of an organization that is under the
chain of conmand of the IHS offical who is appointing, enploying,
promoting or advancing the individual. For exanple, the
orPan|zat|0nal unit for an Area Director is the entire Area; for an
Ofice Director, the Office; for a Division Director, the Division,

etc.

G Cvilian position is a position filled by a Cvil Service enployee
AUTHORI TY
The authorities on which the provisions of this circular are based are:

A Statutory -- 5 U S C 3110, which applies to all enployees in the
civil service and the Conm ssioned Corps; and 5 U S.C. 2302, which
applies to all enployees in the civil service.

B. Executive Order - E.Q 10577 and 12674, which apply to all enployees
inthe civil service.

C. Regulatory -- 5 Code of Federal Regulations (CFR) 310, Subpart A
which applies to all enployees in the civil service.

BACKGROQUND

Nepotism as used in this circular, is favoritismshown to a relative by
an |HS official as defined in 5 US C 3110, which provides that “a
public official may riot appoint, enploy, pronote, advance or advocate for
enpl oyment, pronotion or advancenent, ‘inor to a civilian position in
the agency in which he is serving or over which he exercises jurisdiction
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or control, m%inmvnmm who is a relative of the public official." By
this policy, the IHS has extended 5 U S.C. 3110 to include the filling of
positions with Comm ssioned corps Officers as well as civil service
enpl oyees. 5 U S.C. 2302 (B)(7) makes it A prohibited personnel practice
to take or advocate any such -action. This restriction shall not be
construed to prohibit the appointnent of a veterans preference eligible
when the E§SS|ng over of that individual on a certificate from U S. OPM or
fromthe Excepted Service Examning-Plan will result in the selection for
appoi ntnent of an individual who is not a preference eligible.

Juxtaposed to these anti-nepotismstatutes and regulations is the Indian
Reor gani zation Act of 1934, which is codified in 25 U S.C. 472 and
inplenented, with regard to staffing, in IHS Circular No. 8702 the IHS
Merit Pronotion Plan, and the IHS Merit Examning Plan. This |aw and

i npl ementing policies and procedures provide for absolute preference to
qualified Indian and Alaska Native candidates and enployees in filling
vacant positions in IHS and the Bureau of Indian AffairS. Thus an issue
arises as to the co-existence of these ostensibly conflicting statutory
and regul atory requirenments.

Resolution in the matter is achieved by the balanced application of

| ndian Preference and anti-nepotismprovisions, in line with the Suprene
Court ruling in Mrton v. Mancari. Princjples of statutory construction
require that we imterpret raws-or regulations which appear ‘to be
ponf||ct|n% or inconsistent in a manner which permts carrying out the
intent of both. This requirement is captured in the nepotism policy that
follows and in the procedures provided for its inplenentation.

6.  POLICY

An I'HS official nust not appoint, enploy, promote or advance a relative
to an I'HS position unless not taking the action violates a statutory
requirement of Indian preference or Veterans preference. Additionally,
an |HS official must not advocate any such action by recommending or
referring a relative to anY.off|C|aI in the Department of Health and
Human services. An IHS official nust not grant nor advocate a career
pronotion for a relative if the pronotion i's discretionary (not based on
a statutory requirenent:)

The force and intent of this policy is to permt |HS officials to aPpo!nt
or select a relative when (1) a vacancy is being filled, (2) the relative
is entitled to Indian Preference, and i3) there is no other qualified
Indian Preference candidate available for the position. Additionally,
the intent is to prevent an IHS official fromgranting or advocating a
career-|adder pronotion to one of his relatives, as such action is not
governed by Indian Preference and to take or advocate the action woul d
constitute” nepotism

(Please note: A within grade increase. is not a pronotion or advancement
per FPM 31001 - 2d.)



INDIAN HEALTH SERVICE G RQULAR NO 91-14 (12/19/91)

7. PROCEDURES

A The enpl oynent of nembers of the sane famly in-the same
organi zational, unit leads to potentially conpromsing situations for
|HS Officials. Because -these situations create the opportunity for
inpropriety or conflict of interest,. or at least the appearance of
such, responsible officials nustensure that enployees involved in
recruitment utilize all reasonable neans to obtaincandidates for |HS
positions who are not relatives of enployees already in the
organi zation.

B. However, when due to the isolated conditions at some |HS facilities, a
shortage of staff housing or some other justifiable reason; nornal
recruitment efforts do not yield the desired results, it may indeed
becone necessary to enploy menhers of the same famly in the sanme
organi zational -unit. ‘In‘such instances, all recruitment efforts nust
be docunmented, and the documentation nust be made a part of the
personnel action package.

C. Wen an IHS official aﬁp0|nt$ one of his relatives to or selects him
for an IHS position, the action nust be reviewed and approved by the
Area Director, or the Depuié Director, IHS if the person is a relative
of the Area Director, In Headquarters, approval authority rests with
the appropriate Associate Director, or the Director of Headquarters
Qperations if the person is a relative of the Associate Director.

0. Vhen the only qualified Indian preference candidate on a selection
certificate is the relative of the selection official, the position
must be reannounced and further recruitnent efforts nmade to-obtain
additional qualified Indian/Alaska Native candidates unless an open
continuous announcement was used to fill the position and/or
managenent can docunent previous unsuccessful efforts to fill the same
type of vacancy. If the reannouncenent and further recruitnent
efforts fail to yield the desired results and management chooses to
make a selection, the relative nust be selected (because of Indian
preference). As stated in 7.B above, the selection package nust be
documented to show the recruitnent efforts made and the selection
approved in accordance with 7.C

E. \Wen the onky qualified candidate on a selection certificate is a
non- I ndi an/ Alaska Native and that person is a relative of the
selecting official, the relative nust be selected.

F. Wen a selection certificate contains two or nore candidates, all of
whom are Indian/Alaska Native, and one is a relative of the selecting
official, the relative nust _not be selected (because there is at |east
one other qualified Indian Preference candidate who can be selected).
one of the non-relatives my be selected.
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G In all cases involving the enploynent of relatives within the sane
organi zational unit, Tesponsible officials nust ensure that |ines of
supervision are structured so as to-prevent, wherever possible,
situations in which an IHS official supervises his own relative. If
necessary and practical, appropriate reassignments should be made

H An IHS official supervisin%.a relative who is due a career-|adder
pronotion nust disqualify himself fromgranting or advocating the
pronoti on. AnY di scretionary promotion action would need to be

a

Initiated and taken by the next appropriate higher-level official in
the chain of command
8.  PENALTIES

5USC 3110 éc) provides that an individual appointed, enployed,
promoted, or advanced in violation of this section is not entitled to
pay. Payments made in violation of this section are subject to
recovery. 5 U S C 3110 (c) would not aBpIy if the positionis filled by
a Comm’ssi oned corps Officer because 5 U.S.C. 3110 only applies to
filling a position-with a civilian.

An I HS official who violates this policy and/or the statutes upon which
this policy is based is subject to disciplinary action

9.  SUPERSESSI ON

This circular supersedes Indian Health Personnel Instruction 300-1
Section 300-1-10 C, as amended, dated March 29, 1976.

Assistant Surgeon General
Director, Indian Health service



